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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

CITIZENS FOR RESPONSIBILITY AND ) 
ETfflCS IN WASHINGTON, ) 

) 
Plaintiff, ) 

) 

^- ) Civil Action No. 1 :05-cv-02078 

) 

U.S. DEPARTMENT OF JUSTICE, ) Judge: Emmet G. Sullivan 

) 
Defendant. ) 

) 



DECLARATION OF MET ,ANIE ANN PT TST A V 
I, Melanie Ann Pustay, declare the following to be true and correct: 
1 ) I am the Deputy Director of the Office of Information and Privacy (OIP), United 
States Department of Justice. In this capacity, I am the final decision-making authority for the 
Initial Request (IR) Staff The IR Staff is responsible for searching for and reviewing records 
within OIP and the senior leadership offices of the Department of Justice in response to requests 
made under the Freedom of Information Act (FOIA), 5 U.S.C. § 552 (2000 & Supp. E 2002). 
The IR Staff determines whether records responsive to access requests exist and, if so, whether 
they can be released in accordance with the FOIA. hi processing such requests, the IR Staff 
consults with personnel in the senior leadership offices and, when appropriate, with other 
components within the Department of Justice as well as with other Executive Branch agencies. 

2) I make the statements herein on the basis of personal knowledge, as well 
information acquired by me in the course of performing my official duties. 



as on 
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'V, 



Initial Proces sing of Plaintiff s Reg nftst 

3) By letter dated June 28, 2005, Anne L. Weismann, on behalf of plaintiff Citizens for 
Responsibility and Ethics in Washington (CREW), submitted a FOIA request to OIP for records 
from the Offices of the Attorney General. Deputy Attorney General, and Associate Attorney 
General "discussing or mentioning in any way any penalty that the U.S. Department of Justice 
can, may, should or will propose" in the litigation of IJnitelStates v. Philin Mnrr^. t.. ^ince 
January 1, 2001. The request also sought records of any contacts "between any and all individuals 
in the Offices of the Attorney General, Deputy Attorney General, and Associate Attorney and the 
White House .... [and] between Associate Attorney General Robert D. McGallum and the law firm 
Alston & Bird concerning in any way the tobacco lawsuit." OIP received the request on July 1, 
2005. (A copy of plaintiff s initial request letter is attached hereto as Exhibit A.) 

4) In its initial FOIA request letter, plaintiff requested a fee waiver pursuant to 5 U.S.C. 
§. 552(a)(4)(A)(iii), which provides that a fee waiver is appropriate when disclosure of requested 
infonnation is in the public interest because it is likely to contribute significantly to public 
understanding of the operations or activities of the government, and is not primarily in the 
commercial interest of the requester. Plaintiff based its fee waiver request on the assertion that the 
records sought "are likely to contribute to the public's understanding of the individuals and 
organizations that influence or attempt to influence the litigating position of the United States of 
America in a lawsuit of major and far-reaching consequences." 

5) m its initial FOIA request letter to OIP. plaintiff also requested expedited processing 
based on assertions that it is a "non-profit corporation engaged primarily in disseminating 
infonnation," and that "[tjhere is a particular urgency in informing the pubUc about the 
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circumstances suirounding the Department of Justice's proposed penalties in the tobacco lawsuit." 
The Department of Justice pemits expedition of FOIA requests pursuant to four different standards. 
See28C.F.R. § 16.5(d)(l)(i)-(iv) (2005). Because plaintiffdid not specify a particular standard 
under which expedition was sought, we applied the standard that comported most closely with the 
phrasing of its request. Accordingly, we interpreted the request as seeking expedited processing 
pursuant to the Department's second standard pemitting expedition for requests involving «[a]n 
urgency to inform the puWic about an actual or alleged federal government activity, if made by a 
person primarily engaged in disseminating information." 28 C.F.R. § 16.5(d)(l)(ii). 

6) By letter dated July 1 1 , 2005, OIP acknowledged receipt of plaintiff's FOIA request and 
denied plaintiffs request for expedited processing pursuant to 28 C.F.R. § 16.5(d)(l)(ii), because 
we could not identify a particular urgency to inform the public about an actual or alleged federal 
government activity beyond the public's right to know about govermnent activities in general, and 
because plaintiffs primary activity did not appear to be information dissemination. OIP's letter also 
advised plaintiff that we would be unable to respond to its FOIA request within the statutory time 
limit because the records sought were maintained in other Offices, and suggested that plaintiff 
might wish to narrow the scope of its request in order to speed up the search process. Finally, as is 
customary, we advised plaintiff that we were deferring a decision on its fee waiver request until we 
determined whether any fees would be incurred in the processing of plaintiff's request. Tlris is 
OP'S standard practice and is done because non-commercial requesters are entitled to two hours of 
free search time per component. In the event the searches for plaintiffs request were completed 
within that two hour period, there would be no fees charged to plaintiff In the absence of fees to 
charge there would be no need to adjudicate plaintiffs request for a fee waiver. Accordingly, we 
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deferred our decision on plaintiffs fee waiver request until the time when we determined that our 
search in the Office of the Associate Attorney General would exceed two hours. (A copy of Off 's 
July 11 , 2005 letter is attached hereto as Exhibit B .) 

7) By letter dated July 18, 2005, plaintiff submitted a new request for expedited processing 
to the Director of the Office of Public Affairs (PAO). This time, plaintiff specifically sought 
expedition pursuant to the Department's fourth standard permitting such processing for requests 
involving "[a] matter of widespread and exceptional media interest in which there exist possible 
questions about the government's integrity which affect public confidence." 28 C.F.R. 
§ 16.5(d)Cl)(iv). Plaintiff submitted its new expedition request under standard iv directly to the 
Director of PAO. who makes the decision whether to grant or deny expedited processing under this 
standard. Id. § 1 6.5(d)(2). (A copy of plaintiff s July 1 8, 2005 letter to the Director of PAO is 
attached hereto as Exhibit C.) 

8) On August 5, 2005, Off was informed by PAO that the Director of PAO had panted 
plaintiffs request for expedited processing under standard iv. By letter dated August 9, 2005, Off 
then advised plaintiff of the decision by the Director of PAO. We also advised plaintiff that we had 
ah-eady initiated searches in the Offices of the Attorney General, Deputy Attorney General, and 
Associate Attorney General for records responsive to its request. Finally, we reiterated that plaintiff 
could contact the analyst handling its request if there were any questions. (A copy of Off 's August 
9, 2005 letter to plaintiff is attached hereto as Exhibit D.) 



RecordsSearches 



9) In its request letter, plaintiff specifically sought records from the Offices of the Attorney 



General, Deputy Attorney General, and Associate Attorney General. Therefore, Off 



conducted 
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searches for records responsive to plaintiffs request in those Offices, as well as in the Departmental 
Executive Secretariat, which serves as the ofBcial repository for Attorney General, Deputy Attorney 
General, and Associate Attorney General records. 

10) By memoranda dated July 22, 2005, records searches were initiated in the Offices of the 
Attorney General, Deputy Attorney General, and Associate Attorney General. The practice for 
these three OfBces is to notify each individual staff member in that Office of the receipt of OIP's 
memoranda requesting that a search be conducted, and each staff member's files, both paper and 
electronic, are then searched as necessary for records responsive to the request. A search of this 
nature typically involves hand searches of large paper files, as well as a vast number of electronic 
mail (e-mail) files. 

11) In July and August, 2005, records searches were commenced in the Offices of the 
Attorney General, Deputy Attorney General, and Associate Attorney General. 

12) On August 23, 2005, plaintiffs request was reassigned to a new analyst because the 
FOIA SpeciaHst originally handling the case departed OIP. 

13) By memoranda dated August 29. 2005. OIP advised the Offices of the Attomey 
General, Deputy Attomey General, and Associate Attomey General that plaintiffs request had been 
granted expedited processing under 28 C.F.R. § 16.5 (d)(l)(iv) and that, accordingly, records 
searches should be completed as soon as possible. 

14) On September 6. 2005. a career attomey in the Office of the Associate Attomey General 
contacted me by telephone to discuss plaintiffs request. He advised me that the Office of the 
Associate Attomey General had a large volume of records potentially responsive to plaintiffs 
request, including electronic records, handwritten notes, and calendar entries. 
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15) On September 8, 2005, a staff member in Office of the Attorney General contacted me 
to discuss plaintiffs request. She informed me that the Office of the Attorney General had 
identified records that were potentially responsive to plaintiffs request. 

16) Between September 8, 2005 and September 15, 2005, the analyst handling the case 
consulted with FOIA personnel in the Civil Division. 

17) On September 14, 2005, the FOIA Specialist assigned to plaintiffs request went to the 
Office of the Attorney General to review the files that had been identified thus far. Those 
documents that appeared responsive to plaintiffs request were copied for further processing and 
review by OIP's IR Staff. 

18) On September 16, 2005, plaintiffs counsel, AmieWeismann, called and left a message 
with Off regarding the status of plaintiff s request. The FOIA Speciahst assigned to plaintiffs 
request returned Ms. Weismami's call and advised her that records searches had been initiated and 
were still pending in the Offices of the Attorney General, Deputy Attorney General, and Associate 
Attorney General on an expedited basis, and that Off would provide an interim response to 
plaintiffs FOIA request when possible. 

19) On September 16, 2005, subsequent to the Off FOIA Specialisf s conversation with 
plaintiflPs counsel on that same day, the Office of the Attorney General advised Off that it had 
completed its records search and had not located any additional records that appeared responsive to 
the request beyond those which had already been obtained by Off. 

20) On September 26, 2005, plaintiffs counsel, Anne Weismann, again called the FOIA 
Specialist assigned to plaintiffs request. The FOIA Specialist informed Ms. Weismami that Off 
had completed its records search in the Office of the Attorney General, but that the records located 
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in that Office required further review, including consultations with other Department components, 
before an interim response could be provided. Such consultations are required by Department of 
Justice regulation 28 C.F.R. § 16.4(c)(1) (2005), and are appropriate in detennining whether to 
disclose records when other components within the Department have an interest in the documents. 
The consultations envisioned at that time were with FOIA persomiel in the Offices of the Inspector 
General, Solicitor General, Professional ResponsibiUty, and Legislative Affairs, and in the Justice 
Management, Civil, and Criminal Divisions. The FOIA Speciahst also advised Ms. Weismami that 
records searches were continuing in the Offices of the Deputy Attorney General and Associate 
Attorney General. 

21) On October 3, 2005, a career attorney in the Office of the Associate Attorney General 
contacted the Senior Counsel for the IR Staff to discuss plaintiffs request. He advised OIP that he 
was conductmg a search for records in the Office of the Associate Attorney General. ' 

22) During October, 2005, the FOIA Speciahst assigned to plaintiff s request continued to 
review the documents located in the Office of the Attorney General. 

23) On October 14, 2005. the career attorney in the Office of the Associate Attorney 
General gave me an update on the status of his search. 

24)- On October 26, 2006, the FOIA Specialist assigned to plaintiffs request contacted the 
Office of the Deputy Attorney General to check on the status of the search. 

25) On November 1, 2005, the career attorney in the Office of the Associate Attorney 
General called and advised that his search was complete. 

26) On November 2, 2005. the FOIA Speciahst assigned to plaintiffs request and the IR 
Staff Senior Counsel retrieved copies of potentially responsive records from the Office of the 
Associate Attorney General. 
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27) On November 4, 2005, the FOIA Specialist assigned to plaintiffs request had 
additional discussions with the search contact in the Office of the Deputy Attorney General. 

28) On November 1 6, 2005, the FOIA Specialist assigned to plaintiffs request, the IR Staff 
Senior Counsel and I conferred on the status of the request and made plans for providing plaintiff 
with an interim response that would have addressed the status of plaintiffs request in the three 
offices, and made a determination on plaintiffs fee waiver request. 

29) One day later, on November 17, 2005, OIP was advised that plaintiff had filed suit. 
During the next few weeks, discussions ensued with plaintiffs counsel concerning the possible 
narrowing of her request to reduce the number of responsive documents. The interim response 
letter was put on hold while the parties discussed a possible narrowing of plaintiff s request. 

30) On December 9 and 13. 2005, OIP searched the electronic database of the Departmental 
Executive Secretariat, which uses a central database to control and track certam incoming and 
outgoing correspondence for the Offices of the Attorney General, Deputy Attorney General, and 
Associate Attorney General. Those documents that appeared responsive to plaintiffs request were 
retrieved for further processing and review by OIP's IR Staff 

3 1) On December 20, 2005, the IR Staff Senior Counsel and I went to the Office of the 
Associate Attorney General to conduct a more targeted search for responsive records. The FOIA 
Specialist assigned to plaintiffs request continued her review and processing of the records that had 
been located thus far. 

32) By memorandum dated December 22, 2005, the Office of the Deputy Attorney General 
advised OIP that it had completed its records search and did not locate any records responsive to 
plaintiffs request. 
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Review of Records Prior t o Narrowing of Req uest 
33) As originally worded, plaintiffs request was exceptionally broad, spanning a four-year 
period and encompassing documents that mentioned in "any way any penalty" that the govenmient 
"can, may, should or will propose" in the tobacco litigation. Once OIP completed the records 
searches in the Offices of the Attorney General and Deputy Attorney General, and expended 
plaintiffs two fi-ee hours of search time in the Office of the Associate Attorney General, over four 
hundred and fifty docmnents had been located, and consultation and referral packages 



were 



thereafter prepared for no less than seven Department components - with the Offices of the 
Inspector General, Solicitor General, Professional Responsibility, and Legislative Affairs, and in the 
Justice Management, Civil, and Criminal Divisions. Also, the records as yet to be searched in the 
Office of the Associate Attorney General consisted of an estimated 62,000 e-mail communications, 
three hundred pages of hand written notes, fifty pages of electronic files, one hundred pages of 
paper files, and an indeterminate number of calendar entries. 

34) As records were located and compiled throughout the pendency of OIP's records 
searches, IR Staff conducted a continual analysis and review of the documents located. This 
process included the identification and excision of duplicative and non-responsive material, creation 
of 'Vorking" document sets and corresponding document indexes, identification of the various 
Department components' equities in the records, and the assessment and assembly of necessary 
consultations and/or referrals with those components maintaining such equity, and the appUcation of 
any FOIA exemptions to the material. The. possibility of providing an interim response to plaintiff 
was repeatedly assessed; however, just one day after a decision was made to provide an interim 
response, plaintiff filed suit and so the interim response was delayed while the parties worked to 
narrow the scope of the request. 
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Narrowing of Plaintiff s Rfig n^gt 
35) On January 9, 2006, defendant's principal counsel advised OIP that pursuant to 
conununications with plaintiffs counsel, Anne Wiesmann, plaintiff had agreed to narrow the scope 
of its request to "documents dealing with the identification and selection of remedies sought by the 
Department and any changes to particular remedies sought by the Department from January 2005 
onward, includmg records discussing, mentioning or referring in any way to the government's 
decision to reduce the penalties it is seeking against the tobacco industry from $130 billion to $10 
bilUon or the govermnenfs decision to offer testimony from any witness during the remedies phase 
of trial in United States v, Philip Morn-s ." Additionally, plaintiff agreed to narrow its request to 
exclude court filings and correspondence. 

36) Based on plaintiffs Januaiy 9, 2006 reformulation of its request and tire narrowing, 
OIP's IR staff re-reviewed the universe of potentially responsive documents, which had been 
assembled for processing in preparation for an interim response. Based on the narrowed scope of 
plaintiffs request, OIP was able to hone in on and more readily, process those records - a task that 
had initially proven difficult given the breadth of the original request. Further, as a result of 
plaintiffs narrowed request, OIP was able to drastically reduce the amount of responsive material to 
a total of twenty pages of documents and, consequently, the need for all but one consultation was 
completely eluninated, as was the need for all but two referrals. 

OIP's Interi m Resp onse tn Plaititiff 

37) By letter dated January 19, 2006, OIP provided an interim response to plaintiff. OIP 
notified plaintiff that its request for a fee waiver pursuant to 5 U.S.C. § 552(a)(4)(A)(iii) had been 
denied based upon the appHcable statutory standards, Department of Justice regulations, and case 
law. We also advised plaintiff that we were categorizing it as a "non-media, non-commercial" 



-10- 



Case 1 :05-cv-02078-EGS Document 45-7 Filed 1 1 /09/2006 Page 1 2 of 50 



requester under 5 U.S.C. § 552(a)(4)(A)(ii)(III), and as such it was entitled to two free hour, of 
search time and 100 free pages of records per component. Moreover, we informed plaintiff that 
while our records searches in the Offices of the Attorney General and Deputy Attorney General had 
been completed, we were unable to complete our records search in the Office of the Associate 
Attorney General withm the two hours of free search time allotted to plaintiff. We advised plaintiff 
that we estimated it would take an additional twelve hours to complete our search in the Office of 
the Associate Attorney General and that the search fees would total $336.00. Pursuant to 
Department of Justice regulations, we required an advance payment of that fee. To date plaintiff 
has not remitted payment. (A copy of this letter is attached hereto as Exhibit E.) 

38) In OIP's interim response, we also informed plaintiff that pursuant to our records 
searches, and based upon the narrowed scope of its request, we located five responsive documents, 
totaling twenty pages. Of these, one document, totaling one page, was withheld in fiiU pursuant to 
the attomey-cHent, attorney work-product, and deliberative process privileges of Exemption 5 of the 
FOIA, 5 U.S.C. § 552(b)(5). Regarding the remaining responsive documents, we notified plaintiff 
that we had referred two documents, totaling thirteen pages, to the Civil Division, and two 
documents, totaling six pages, to the Criminal Division. ' 

39) The broad scope of the initial wording of plaintiff s request made the searches for 
responsive records daunting and time-consuming. Moreover, the broad wording initially 
encompassed hundreds of documents that needed to be referred to other Department of Justice 
components. If, at any time plaintiff had narrowed its request, the search for and processing of 



. ' Upon consultation with the Office of Professional Responsibility, it was subseauentlv 
determrned that all twenty pages of the documents responsive to plaintiff ^^s Ss^ ' 
protected m their entirety by FOIA Exemption 7(A). 
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records would have been significantly faster. Ironically, the filing of this lawsuit itself resulted i 



ma 



delay of preparation of an interim response because attention was focused on preparing the Answer 
and coordinating with the litigator. Throughout the process, plaintiffs request was being handled in 
a routme manner, and progress was being made consistently throughout that time. 

Plaintiffs AHm inistrativR Ap pptalc 

40) By letter dated July 1 8, 2005, plaintiff administratively appealed Off 's denial of its 
request for expedited processing to the Co-Director of Off . (A copy of plaintiff s July 18. 2005 
administrative appeal is attached hereto as Exhibit F.) 

41) By letter dated August 12. 2005, the Co-Director of Off advised plaintifFthat because 
the Director of the Office of Public Affairs had afforded its request expedited treatment, its 
administrative appeal of Off 's demal of expedition was moot. (A copy of Off 's August 12, 2005 
response to plaintiff s administrative appeal is attached hereto as Exhibit G.) 

42) By letter dated July 1 1 , 2005, plaintiff administratively appealed the Civil Division's 
denial of its fee waiver request to the Co-Director of Off . (A copy of plaintiff s July 11, 2005 
administrative appeal is attached hereto as Exhibit H.) 

43) By letter dated July 28, 2005. Off acknowledged receipt of plaintiff s July 11, 2005 
administrative appeal. (A copy of Off 's July 28, 2005 letter is attached hereto as Exhibit I.) 

44) This appeal was assigned to an Off career senior counsel on August 10, 2005, and the 
relevant background information was received firom the Civil Division on September 20, 2005. 
Upon review of the background material, and in order to draft a response, the senior counsel 
assigned to plaintiffs appeal had multiple substantive conversations with persomiel in the Civil 
Division seeking clarification and additional information. The senior counsel assigned to 
plaintiffs appeal was actively working on drafting a response by mid to late November through 
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late December, and had a final draft prepared by early January. The response letter was in for 
review from January 10 to January 23, 2006. OP's response to plaintiffs administrative appeal 
was completed and an advance copy faxed to plaintiff on January 23, 2006. 

45) During the time period in which Off was preparing its response to plaintiffs 
administrative appeal, the senior counsel assigned to the appeal had many other duties and 
responsibihties including supervising litigation, reviewing fee waiver appeals of other Off staff 
members, working on approximately forty other pending administrative appeals, performing 
designated FOIA ombudsperson work, drafting letters and appeal recommendations, and 
instructing in FOIA training programs. 

46) By letter dated January 23, 2006, the Director of Off advised plaintiff that he 
affirming the detennination of the Civil Division.^ (A copy of Off 's January 23, 2006 
plaintiffs administrative appeal is attached hereto as Exhibit J.) 

I declare under penalty of pequiy that the foregoing is true and correct. 



was 



response to 



MELAl^B ANN PUS.TAY 



Executed this lOday of March, 2Q06. 



■A .•« ' ™',^PP®^^ better adjudicated plaintiffs administrative appeal based upon infomation 
Identified as disclosable by the Civil Division. This letter also advL plainSat gobg 

be wi?i th? '' T^ ''"''' '' ^^"^^ "^^*^^ P^^^^^y '-'^'^'^ '-°^d« weri'intended to 
be within the scope of its request given that it was unclear. 
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MVat. W'^ 



f^Tl 17\X7 I citizens for responsibility 
^^-»^^J-' yy^ I and ethics in washineton ^n 



^/9^05 



Jtttie 28, 2005 






FOIA REQUEST 

Melanie Ann Pustay 

Deputy Director 

Office of Infoimatjon and Privacy 

Department of Justice 

Suite 570, Flag Building 

Washington, D.C. 

BY FAXt 202-S14-1009 

Dear Ms. Pustay: 



0/l^^/o9 




RECEIVED 

Jl^LO 12005 

Oflk»oflnfomKtffanandPrtioiy 



Citizens for Responsibility and Ethics in Washington ("CREW") makes this 
pit 16 ^^^ Department of Justice regulatiotis, 28 CFR 

Atto«,«3?' "^T"* '! ? ^^ ^^ '^^°'*^' '" ^'^ ^^fi'^'^s °f the Attorney General Deputy 
Attorney General, and Associate Attorney Genera] relating in any w Jto Ihc 

government's picyosed penalty in United Rtot.. nf A^,..^, y. Ph^ipMn^. r,. -.^ 
Civil Action No 99-74.Qf; rrJiK^^ /n n j ■ l j l ^ !1 . *''^»*^ irAVfrrAs., inc, y ^ ^' , 

CREWseeraS-^t^^^^^iL^ig^^^^^^^ 

to the present, discussing or ftientioning in any way any pebaltv iat the U sn^ar^r^i' ♦ 
of Justice, on behalf of the plaintiif United States of MiSc^^ nSv Ta^^t 
propose in the above-,.f«enced litigation. TOs r^c^u^^^^i^fnt^^Zt 

U DuPont a«eS,»v 2nd Floor -Washington, D.C. 20036 

(o; -^02.588,5565 Cc) 202.841,5096 



vof ^a/ 
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Asjsociate Attorney General and the White House concenung in any way the tobacco 
lawsiiii CRJEW also seeks records of any contacts between Associate Attqniey Qeneral 
Robert D- McCallum and the law firm Alston & Bird concerning in any way the tobacco 
lawsiiit 

We seek records of any and all kind, including electronic records, audiotapes^ 
videot^es, and photographs. Our request includes any telephone messages, voice mail 
messages, daily agenda and calendars, information about scheduled meetings and/or 
discussions, whether in-person or over the telephone, agendas for those meetings and/or 
discxissions, participants included in those meetings and/or discussions, minutes of any 
such meetijigs and/or discussions, the topics discussed at Ihose meetings and/ot 
discussions, e-mail regarding meetings and/or discussions, e-mail or facsimiles sent as a 
result of those meBtings and/or discussions, and transcripts or notes of any such meatings 
and/or discussions. 

If it is your position that atjy portion of the requested records is exempt ftom 
disclosure, CREW requests that you provide it with an index of those documesnta as 
tf^tred under VaasbaJLEaSSn, 484 F.2d 820 (D.C. Cir. 1973), cssJ. denied, 415 U S 
977 (1972). As you are aware, a YsHgha index roust describe each document daimed as 
exempt wilh sufficient specificity "to pennit a reasoned judgment as to whether the 
matenal IS actuaUy exempt under FOIA." Founding Chtir ch of Scietttnlnov ^ Bell 603 
F.2d 945, 949 (D.C Cir. 1979). Moreoverf^S Smigt ' wS^^'^c h 
documetxt or portion thereof withheld, and for each withholding it must discuss the 
^!I*^J^** of supplying the sought-after information." KlagLV.UJJ>eD!tof Justice 
830 F.2d 210, 223-24 (D.C. Cir. 1987) (emphasis added), ^r/'AeS^ ld g 

wW ^'J^ T^ '* relatively detailed justification, specifically identi^ng the i^sons 
w^ a particular exemption is relevant and correlatmg those claims with the particular 
part of a withhcM document to which they apply.'" M. at 224 (citing Mead ^fe£s,feal 
V..U.S, P^p'toftfeeAirFnrfifi, 566 F.2d 242. 251 (D.C. Cir. 1977)7 - '^vgqii?! 

'"*'«'^«*^.^ some portions ofthe requested records are pioperiy exempt fiom 
?i^J°T^* ^^"^ ^T^"^ ^ '^"^'^^^y ^««8*Wc noh^xempt porti^s of tte ^ 

Z^r^^' ^K ^w^J'^'^^' intisyourpositionlLudocume^contahis 
non-^empt segments,lnrt that those non-exempt segments are so dispersed throughout 
Je document as to make segregation impossible, please state what portion of the 
docmi«it is nc«i-«t«npt and how the material is dispersed throughout the document 
^£^£^566 F.2d at 261. Claims of nonsegregabiliiy mmt be mie w^S'he 

same degree of detaJ as required for claims of exemptions in a Vgughn index. If a 
^rroft:t^or:^!^£^ ^^ ^-^^'^ ^^ ^^ ^« -^=W« - -.-.ate 

Request for Expedition 



,— ^•'t SJ 
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Pursuant to 5 U.S.C. §552(a)(6)(E)(l) and Department of Justice regulations, 28 
CFR Part l6, CREW icqiiests that the Depaitnoent of Justice expedite Uie processing of 
Ms request in light of the compelling need fbr the requested infonnation. CREW is a 
nonopibiit coipoiatjon engaged primarily in disseminating infomiatioii it gathers fiom a 
variety of sources, including tbe Freedom of Information Act, and seeks the information 
requested in this FdIA request for the express purpose of disseminating it to the public. 
CREW'S website, TVwvy.citizensforethics.Qrg. contains numerous examples of its efforts, 
including a link to a site, prepared by CREW, that details the many activities of Jack 
Abramoff, a Washington lawyer and lobbyist currently under criminal investigation, and 
the many powerful individuals linked to Abramoff through such ihmgs as campaign 
contributions. CREW recently published a report, Addicted to Pom: Haw Members of 
CongTMs Benefit from Pornography, that details the campaign contributions that 
members of Congress had received ftom corporations involved in pornography. It is 
CREWs hope that by disseminating this type of information, the public will be better 
able to evaluate the actions of our public officials and will have a more effective voice 
including in the voting booth. ' 

There is a particular urgency in informing the public about the circumstances 
sunoundmg the Department of Justice's proposed penalties in the tobacco lawsuit News 
reports have suggested that the proposed penally was the product of improper political 
n^uence brought to bear on the government's trial team of career lawyers and that these 
influences included improper attempts to have government witnesses alter their trial 
testmmny. The pubUc. as well as the court that is considering this matter, has a need t» 

^^^^^^''^^l^Bf'^'^^^'^P^^^sf^dpenm^s. Accordingly, 
CREW requests that this request be expedited. ^^ 

Fee Waiver Request 

.u^^Jl^l^^^ "^^ i^'^'^- §^^2(a)(4XA)(iii), CREW requests a waiver of fees 
r^J VTT^ f^' "^^^ ^^^' -^^ subject of tiiis n:quc3t concerns 
fl» 2f«Jonf « *B fwletal government and the disclosures will likely contribute to a 
fnl^I??'^*^ of relevant govermnent piocedmes by CREW and the general public 
masigmficantway. Moreover, tbe request is primarily and fimdamentally for non- 
^mmerctal pmposcs 5 U^.C. §552(a)(4XA)(iii). fa £^., McClcllan P^ 'npHI V, 
eata 835 R2d 1282, 1285 {S^ dr. 1987). Specificdl^ aese ^5 , ^ liS to 
ccmtnbute to fte pubhe's understanding of the individuals and organizations that 
mflufince or attempt to tofluence the Utigatmg position of the United States of America in 
a lawswt of major and fer-reoching consequences. ^raenca m 

T ♦ 1?^^ ^^ * non-profit corporation, organized under section 50lfcV3^ of the 
officiak. CREW IS dedicated to empowering citizens to have an influ«itial voice in 
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goveniniant decisions and in the government decision-maldng process. CREW uses a 
combination of research, litigation, aod advocacy to advance its mission. The release of 
infoimation gamejed through this request is not in CREW's financial interest. CREW 
will analyze the information responsive to this teqiiesU tod will likely share ite analysis 
with the pTjblic, either through memorandums, reports or press releases. 



Under these circumstances, GREW fully satisfied the criteria for a. fee 



waiver. 



If you have any questions about this request or foresee ahy problems in releasing 
fUUy the requested records on an expedited basis, please caU either Anne Weistnann or 
Melanie Sloan at (202) 588-5565. Also, if CREWs request for a fee waiver is not 
^ted m &U, please contact our ofBce immediately upon making such determination 
P W send the requested documents to Aime Weismann, Citizens for ResponsibiUly md 
Eflrics m Washington, 1 1 Dupont Circle, N.W., 2"^ Floor, Washington, acT 20036 



Sincerely, 




rE h. WEISMANN 
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U.S. Department of Justice 
Office of Information and Privacy 



Telephone: (202) 514-3642 



Ms. Anne Weismann 

Citizens for Responsibility and Ethics 

in Washington 
1 1 Dupont Circle, N.W. 
2°* Floor 

WashingtCHL, DC 20036 
Dear Ms. Weismann: 



Washington, B.C. 20530 

JUL 1 1 2005 

Re: AG/05-R0788 
DAG/05-R0789 
ASG/05-R0790 
MAPiCLMNT 



FILE COPY 



Office '^2 r 2^^"^"^^ of your letter dated toe 28, 2005, which was derived in this 
toS ^,1 'vni^Z T 'S""'°* "'^ """^ ^ govenmienrs p«,posed penalty 

wishto«am>wthe,^^ritsttoL^r T r''^"??'"''"^"^^^ " 
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If you have any questions or wish to discuss reformulation or an alternative time frame for the 
processing of your request, you may contact Nicole Trudeau, the analyst processing your request, at . 
(202) 514-3642. 

If you are not satisfied with the denial of your request for expedited processing, you may 
administratively appeal by writing to the Co-Director, Office of Information and Privacy, United States 
Department of Justice, Flag Building, Suite 570, Washington, DC 20530-0001, within sixty days from 
the date of this letter. Both the letter and the envelope should be clearly marked "Freedom of 
Information Act Appeal." 



Sincerely, 



^efe*a«jAA^^^^vi>&te^ — 



Melanie Ann Pustay 
Deputy Director 
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C^ R F\X7^ I ^^^^^^^ f^^ responsibiUty 
^^-■^^^^^ ^^ I and ethics in Washington 



My 18, 2005 



FOIA REQUEST 

Tasio Scalinos 

Director 

Office of Public Affairs 

U.S. Department of Justice 

Room 1 128 

950 Pennsylvania Avenue, N. W. 
Washington, D.C. 20530-0001 

Dear Ms. Scalinos: 



By letter dated June 28, 2005, Citizens for Responsibility and Ethics in 

^pSn?rnf?''"^ "'"^"^' ^° ^^ ^^'^^ of InfLationlS; U.S. 
?'F0^) 5 U sTTssVT'' f°T,^°^d?,P-^^t to the Freedom of Information Act 
LrM? ^ §552 etseg, and U.S. Department of Justice regulations, 28 CFR 

aII^^V"" T''*r^' "^^ ''''"^' ^ ^' 0^^«« °f «^^ Attorney General, Dep^ 
Attorney General, and Associate Attorney General relating in any way to the 

govermnent s proposed penalty in United State, nf Ar^ erica v. PhiHn M.^e w et al 
Gml Action No 99-2496 (GK) (D.D.C.) (hereinafter " tobacco lawsd t ») CR^W lo 
ZtLf records relating in any way to any offer of settlement in the to^JeSs^r 
from ^y source whateoever, and all records of any contacts between any and^dl 
mdividuals m the OflSces of the Attorney General. Deputy Attorney G^^^d 

tobacco lawsuit. A copy o^Slifrtq*: st" [rch^^ ^ ^"' '^""""^ ^ ^' ^^^ *^ 
.. ,r ^^ requested that DIP expedite CREW's FOIA request in light of the 

ifoL^ non-profit corporation engaged primarily in dissemimting information 
t gathers fi^m a vanety of sources, mcludmg the Freedom of InforiSricr^ri^ 

Kxo me public. CREW s website, www.citi^ensforethins org — f^j^. numerous 
examples of its efforts, including a link to a site, pTS^^CR^wl^Sirthe 

11 DuPont Circle NW 2nd Floor . Washington, D.C. 20036 

(o) 202.588.5565 (c) 202.841.5096 
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nl^^alr ^^' '^^'^^''' Of Congress had received from corporations involved in 



pornography. 



Moreover, there is a particular urgency in infonning the public about the 

ZT^Z'ZZt' "^^ ^'^^u^^^ °""^^^^'^ proposed penalties^ t tobacco 
.W^l. « r^- T"? ^"^ T^^^'^'^ ^^ *^ P^°P°«^^ P«"^ty was the product of 
improper political mfluence brought to bear on the goveqiment's trial te^ of car^r 
lasers and that these influences included improper' atte^s to h^e g^r^em 

TZLfZ^Tlf^'^T ^« Public, as well as'the court t^t'ir^Mering 
^^er. has a need to know the true facts underlying the govenunent's proposed 



By letter dated July 1 1, 2005, Melanie Ann Pustay, Deputy Director of the Office 

SSSTSr f t^f S "^T' ??:^^ °"^ '^^^' '^ e^pe^S^l^t en^" 
A^ - v^^ I *^' '^ ^'° ^"^''^^'^' CREW has now appealed that 

detmn^t^on; a copy of CREW's appeal together with attachme^ is enctsed herewith. 

CREW also requests, pursuant to 28 CFR 16.5(d)(l)riv) that its ren,,e<st h^ 

c^w'^fp^^f j^?^ ?oo?r"''' "^ "i' ""^^"'"^ "^^^ ^^*- -'-««• -i* 

^^ w s appeal of July 18, 2005. Moreover, there exist possible questions about the 

f^^"""'" ""^^"^ ^?°^ ^^^* P"''"'^ «°"fidence. As we expl^^^l^ oStid 
request for expedition and in our appeal, press articles, members of Sngr^ss^d 
numerous other public health organizations have raised serious questioSiJwhether 

pohticd mfluence. Indeed, DOJ's own Office of Professional RespoSiS^S 

rru^^t?;'^''^."v"'°'^"^^^«^°^' ^"^C^WsatisS^ 
requirements for expedition set out in 28 CFR 1 6.5(d). 

Tnn. -ylZ^ foregoing reasons, as well as those set forth in CREW's FOIA request of 



Sincerely, 




ANNE L. WEISMANN 
cc; Melanie Ann Pustay 
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Telephone: (202) 514-3642 



U.S. Department of Justice 
Office of Information and Privacy 



Washington. D.C. 20530 

AUG 9 2005 



Ms. Anne Weismaon 

Citizens for Responsibility and Ethics 

in Washington 
11 Dupont Circle, N.W. 
2'^-Floor 
Washington, DC 20036 

Dear Ms.Weismann: 



Re; AG/05-R0788 
DAG/05-R0789 
ASG/05-R0790 
MAP:CLM:NT 



This is in response to your letter dated July 1 8, 2005, to the Director of the Office of Public 
Affairs seeking expedited processing of your Freedom of Information Act request for records 
concerning the government's proposed penalty in United States v. Phaip Morris, Inc. 

In your letter to the Office of Public Affairs, you requested expedited processing on the basis 
that the material requested is «[a] matter of widespread and exceptional media interest in which there 
exist possible questions about the government's integrity which affect public confidence." 28 C.F.R. 
§ 16.5 (d)(l)(iv). Pursuant to Department poUcy, the Director of the Office of Pubhc Affairs makes the 
decision whether to grant or deny expedited processing under this standard. Id § 16.5 (d)(2). Please 
be advised that the Director has granted your request for expedited processing. 

^ As we advised you in our letter dated July 1 1 , 2005, we have aheady initiated searches in the 
Offices of the Attorney General, Deputy Attorney General, and Associate Attorney General. If you 
have any questions regarding this matter, you may contact Nicole Trudeau, the analyst handling your 
request, by telephone at the above number or you may write to her at the above address. 



Sincerely, 

^A'hAA.K^ ft 



Melanie Ann Pustay 
Deputy Director 



*^0sj7:^^^ 
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U.S. department of Justice 
Office of Information and Privacy 




Telephone: (202) 514-3642 vtr i.- . rv ^ - « 

f \ juif jotz Washington, B.C. 20530 



Ms. Anne Weismann JA|\j \ 9 2006 

Citizens for Responsibility and Ethics 

U T^J^'T^^^lr R«- AG/05-R0788 

l-FlTor ' DAG/05-R0789 

Washington, DC 20036 ^^''' 

Dear Ms. Weismann: 

onn<: ^ '^ ^ ^J^^^ to your Freedom of Information Act (FOIA) request dated June 28 

§ 552(a)(4)(A)(ni); see also 28 C.F.R. S 16 1 Iflc^ r2^n^^ (^w &« „,»• 7 . , 

con<!if^erpH^ AVKiio Z j ? ^ ' (.-^uu:); (SIX fee waiver factors to be 

Demrt^ent' 1^1 'T'^ ^^^ '"'^ ^"^ '°^^^™ the operations or activities of &e 
Department of Jus^ce and you do not appear to have an ovemding connnerdd ^e^ t in the 
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[^dv £ tn^^^.Tt'^'ur":'" ""f ^''^ ""' ^°"^ ^^^^^ ^^^^i°" *^t "these records are 
likely to contribute to the public's understanding of the individuals and organizations that 

lawsuit of major and far-reachmg consequences" is not a sufficient basis for me to grant a fee ' 

7ZZ ""'''':. rr'^' r ^"^'^^^^ *^^ ^^ ^^°^' ^^ ^"^^^^^-^1 °^ organisation Sifted to 
l^rr, ^^^''^^T ?^ government's litigating position. Moreover your statement is too 
q,hem^ a basis on which to grant a fee waiver. See American Fed'n of Lv>. r^JZ^Zl 
Umted States Dep't of rommerr,. 632 R Supp. 1272, 1278 (D.D.C. 1986) (finS lega ons 
of malfeasance too ephemeral to warrant waiver of search fees without JheSnce C 
informative matenal will be found). afiPd on other arnnnH. 907 F.2d 203 Scarl9m 
Faz^lm^^TTn1ted States D>T>'t of hHir-n, No. 90 C 3303. s ip op. at 1 1 (N D ui M^y 2 ?99n 
O^o^dmg Aat a legations of government coverup. unsupported by objectiv; eitfdo nof ^ 

feewaiveS^" ''''^•''°^^- 1^87) (finding mere allegations of wrongdoing do not justify 

^'ft^^r' a fee waiver is granted when it is detennined that the substantive content of the 
dlielo^ portions of the records requested is likely to contribute sigiSficX to S 
understandmg of government operations or activities. See 28 C.F R §16 H k¥2Vin L.eH 
upon our re^.ew of the documents we have located, ourl^owle^e of tL si^S^S^^^ 

lee waiver is not ^propnate. The records you seek are virtually inherently protected bv the 
attorney work-product, attorney-client, and deliberative process privileges Cwa^lt a wliver 

h^f^f- , ""^^'■^d'ng existmg prior to the disclosure, must be likely to be enhanced 

by the disclosure to a significant extent For the records that are being withheW there clTbe no 

w^t'ed" st vr?"'"t\''f government's operations, and'so ale w W "^^^^ "° 
warranted, gee Van Fnpp v. Parks , No. 97-0159. slip op. at 10 (D.D.C. Mar 16 2000)rstatin^ 

Su^^ir^r" ^' ^n t "'^ ^"^'^^ ■ ■ ^ -^^*- th« discJab eVorto-^^^^^^^^ 
requested infonnation are meamngfoUy informative in relation to the subject matter reals erf" 

'^Z!^l'l7:r'r''^'^^^- ^-' - have demed your reX'te"^^^^^^^^ 
Innrorr^fff^r !. f ^^ P^^cessmg your request further we detemiine that a fee waiver is 
appropnate for a particular document, we will provide it without cost. 

5 U S C^%^2rtS?ri"^^*^" "? ^ non-media, non-commercial requester pursuant to 
5 U.S.C. § 552(a)(4)(A)(ii)(III). Therefore, you are entitled to two free hours of search time and 

See 27"f1Ti ??fM.T^°r."^*^"* ^^'^"^ ^^^ - duplication ch" "' "' 
f^entiStu 11; b '^' '7f *' "^^^ ^'"^ °^^^^ ^^^^h *^« per --^PO-'^t to which you 
Sr e^ hi snen hv n r ^ ^'^ ^"' '^^^^°"^^ ^^^^^^ *^«^« ^"^"rted at the cost of $28.07 

pagt sSf R"f 1 6'n ? l^: 'r "' ^'^^ '""^"^ P^^^^ -"^ h« --^<i at ten cents per 

Satffil^L^ti ^^^^^^^^^^ 

results Of the two free ho4 of search t^: XZ^lZTZi;^^ryT '"' 



u 
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.ffi • , ^® ''f^''''^^. ""^o^ds searches in the Departmental Executive Secretariat, which is the 

G^eTwe r5 V Tf ' "^^ '". *' ^^''' °^ *^ ^"°^^y G^^^^^l ^d Deputy Attome; 
General. We also initiated a records search in the Office of the Associate Attorney General 

W tSed On^dnT' ^Z'^r "'"''' '"'"^^^ "^"^^ P"^^^' ^^^P°^^^« to your request have 

SfO^ 5 U S C sT."r^M^^^^ ''"'• ^' '""^ ^*^^^' ^ ^" P"^'^* *° Exemption 5 
oi me t UlA. 5 U.S.C. § 552(b)(5), which pertains to certain inter- and intra-agency 

S'Xr''?S^rri ""^ ^' attorney-client, attorney work-product, and Liberative process 
pnvileges. This document is not appropriate for discretionary disclosure. 

We have referred two documents, totaling thirteen pages, to the Civil Division, and two 
documents, totalmg six pages, to the Criminal Division. ^ 

Associate Zl^rr.^^°T w" ^'''' """^ ^? '°"^P^'*"^ °"^ ^^°°^^^ ««^^h in the Office of the 

^^^itXoSrS 'IT' ""'^ '* ""' ^^^ ^ ^^^^^^°^^1 ^^1^^ h°"^ to complete 
Offi.t^ti, ? -^ ; ^°'' ^''^ ^°' "' to continue searching for responsive documents m the 
Sffnn u ^T^^^ ^"°"^'y ^""^^^' y°" «^^t pay for the addition J^search tiTSTrat^of 
$28.00 per hour, for a total of $336.00. Because this estimate exceeds $250 00 W^LtireaL 

particular amount you are willing to pay and forward a check for that amount. 

to the OffiTof^^^o"^ '^?p °' "'""^^ "''*"'' ^'^^ P^^^^^ to the United States Treasury, 
to toe Office of Information and Pnvacy, Hag Building. Suite 570. Washington, D C 2053oSooi 

records search and we will consider your request closed in this Office. 

at. not oS'a^'rSf^hT ?"'''." *' """'''' °^'»8''"8 '^"'^ and that appeals 

that you i^rslL^rrfiu Tjrj^lza^r'' '^ ^'^ »" -^™ •» *»«'- >.« 



Sincerely, 

Melanie Ann Pustay 
Deputy Director 
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citizens 







in w; 



July 18, 2005 



Co-Director 

OfBce of Information and Privacy 

United States Department of Justice 

Flag Building 

Suite 570 

Washington, D.C. 20530-0001 






Re: Freedom of Informati on Act Ap psal 



De^Sir: 



RECEIVED 

JUL 2 2005 

Office of Infonnation and Privacy 



T * B y letter ^\ ^ July 1 1. 2005. M elanie Ann Pustay. Deputy Director Offir^ nf 

request of Citize^ for Responsibility and Ethics in Washington ("CREW") for 
S^l^W h t°" °^f r ^*»- Act «(FOIA'') request dated7ime 28 2005 wa 
S seS bdow.''' determination and requests that you rever;e it l7l 

AttornevS^ml^D^/tlT.'' '^^T ^^' ?^^^' ^""^^^ ^" ^^^^^^^^ ^ ^^^ Offi^^^s of the 
^^^^^^^^^^^^^^^ relating to 
™ ?". ^™f ^ (GK). CREW(®s(j^ougiit all records re at W to any offer of 
settlem^ent m that lawsuit, records oT^ontacts between any ind^S Se Offi... 

t%tTT^ ''^''^' ''^P'^^ ^"°"^«y General and Ass7iate A^^^y G^erTld 
^1^ ^ ?g"^1^7^^^^^^^^^ ]^W^mt,@>r ecords of anv:Sg h:l^' 

Associate Attom^ General Robert D. McCallum and t Ke law firm Alston & Bird 

In her letter of July 11, 2005, Ms. Pustay characterized CREW's reauest fnr > 
expedition as based only on "fain ureencv tn inform +i,= ^ ti • u ^®^"®st tor 

federal government activitv ,T rT^Sf ^ the public about an actual or alleged 

.-^fiT f .°^^I^®"^^ activity, If made by a person pnmari y engaged in disseminating 
mfonnation," pursuant to 28 CFR 16 5rd)rn«j»r2nn^^ ^L ZS^a S ^^^™^^^8 

does not appear to be information dissemination." "^ary activity otCREW 



S^' 



U DuPont Circle, NW, 2nd Floor . Washington, D.C. 20036 

(0) 202.588.5565 (c) 202.841.5096 
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its reoue^ forS^v .f ^^""^ "" ' "^f^' '^^'^ ^^ f^^' ^' ^REW explained in 
Its request for expedition, there is a particular urgency in informing the public about the 

curcumstances surrounding DOJ's proposed penally in the tobacco lawsuit. A legion of 
news repoij have suggested that the proposed penalty was the product of improper 
Slf T"^ brought to bear on the government's trial team of career lawyers and 
^ aese influences included improper attempts to have government witnesses alter their 
toal testnnony. I have attached copies of these news articles to this letter (Attachment 
A). In addition, numerous members of Congress have called for an investigation into 
these very senous matters, and written letters to the Attorney General expressing thek 
concerns about the possibility that the government's proposed penalty wLSoduct of 
'^nZ^^^ ^t^ ^"^S about the integrity ofL D^artmSSce 
h^veS^tff ;f, ? ' T ^"^ °f P'^ofessional Responsibilily has initiated an 
investigation mto these charges. Sfee Attachment C. 

Moreover, the government's proposed penalty, the subject matter of CREW's 
FOIA request, was made in Utigation that will have a significmit and far-reachW effL 
Z^S:T^^^' ^' magnitude of the monetary penalties that have brSSS ' 
^nsideration m tins matter, and the degree of public attention given to DOJ's most 
recent proposal. T^e urgency for this information to be made public could not be clarer 
^ the government s proposal implicates the rights and responsibilities of millions of ' 
Amencans and tobacco companies that make up some of £e most powerS Scrative 

stage of the tobacco htigation, wherem the district court is currently considering what ff 
jS'X^S-f "^?T^"^^^**^'^^^^"'^^- ^-AttaZStEZeT^m 

! «, P''^*^^*^^*'™'''™''''^''"^*^' Wis "engaged primarily in dissem^ 

numerous examples of its efforts, including a link to a site, prepared by CR£W that 
details the many activities of Jack Abramoff. a Washmgtoi la^^er and loS cmentlv 

^on.r"^."""^^"''""' "^ ^' "^y p«"« inLduZ mSd to Abiir 

trough such thmgs as campaign contributions. tilW recently published a^rt 
Add^cted to Pom: How Members of Congress Benefit from S^^^ZTX the 
campai^ contributions that members of Congress had receiv JfrSTcT^^^^^^ ' 

mvolved m pornography. As with the mmm. Privacy Mormation Ce^er ^^the 

I 

, ^See Attachment D Oetter from 18 health organizations to the Attorney General). 
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mW, two organmtions that the courts have found satisfy this criteria ^ CREW 

gathers mfonnation of potential interest to a segment of the public, uses its editorial 
skills to turn the raw material into a distinct work, and distributes that work to an 
audience. ACLU, 321 F.Supp2d. at 30 n.5, cuotine EPIC. 241 F.Supp.2d at 1 1. 

nnr.^.^ ^^'° "?^ ^ DOJ'SJglVil Division, by letter dated July 7, 2005, i^ntei 
CREW s Truest for expedition pursuant to 28 CFR 16.5(d)(l)(ii) for a comparable FOIA 
request relatmg to the tobacco litigation. The Civil Division's determination that CREW 
has demonstrated a "compelling need" and is therefore entitled to expedition of its FOIA 
request based on the same record presented here compels a reversal of the Office of 
Information and Privacy's mitial determination to the contrary.^ 

forth in 2^^^^MvMT' ^^u ''^^''^"r ^^'° '^'''^^' ^^ ^«P^^^ '^rit^ri^ ^' 
forth m 28 CFR 16.5(d)(2)fi#, m that it involves «[a] matter of widespread and 

exceptaonal media mterest m which there exist possible questions about the government's 
integnty which affect public confidence." % an ini^ matter, we note that DOjS to 
even consider the applicability of this regulation, notwithstanding DOJ regulatioiS 
Jjr'^S^-"!!^^!?^ ' ^} '^^^'''^' ^ '^^"^'t *^t ^"st be handled by the Office of 
S^'^e^^i? '' immediately to that office by hand-delivery or fex » 28 

attentio?n«?H^'"S?*' t^! independent basis for expedition, the degree of media 
attention paid to the subject matter of CREW's FOIA request and the questions that have 



T^ u iif'9^^ ^- ^'^' ^^P'^ of Justice, 321 F.Supp.2d 24, 30 (D.D.C 2004V EPIC 
V. Dep't of Defense. 241 F.Supp.2d 5. 1 1 (D.D.C. 2003). 

crif.ri« f5f ^A'^'^' ^^?!^^ ^ ^°""'^' ^^ "'^oniPelling need" set forth in the statutory 
cntena for expedition sets "a govermnent.wide rather than an agency-specific staXd " 
rt n^ssanly follows that withm an agency there cannot be diff^^c^'n^L^^i 



* CREW is herewith submitting to DOJ's Office ofPublicAfeirs a copy of its 
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FHTA y^^^^l ^T ''^'"'f^^^' CREW satisfies fully the criteria for expedition of its 

^v^XlTc^'^f''"' "?' '"'? detennination by it. Office of Monnation ^ 

rnvacy denying CREW s request must be reversed. 



Sinoerely, 




A>nSIE L. WEISMAIW 



cc: Director of Public Affairs 
U. S . Department of Justice 
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U.S. Department of Justice 



Telephone: (202) 514-3642 



Office of Information and Privacy 



'Washington, D.C. 20530 



km t 2 2005 



Anne L. Weismann, Esq 

^^nrS?K^°'' Responsibility 
and Ethxcs in Washington 
Second Floor 

11 Dupont Circle, nw 
Washington, D.C. 20036 

Dear Ms. Weismann: 



Re: 



Appeal No. 05-2360 
Request Nos. 05-R0788 
through R0790 
RLH:ADW 



Which you app^:?S frJX\"t." %'^^ ^"^^ "■ 200S. in . 
information and Privaw'sDeou.;""."' ""^ °«i=^ °f 

ueputy Attorney General, and a.!=nii ? Attorney General, 

I have been adviser! ^>,=^- *.i- 
determined that vo,T>- ^ *" ^^® Office of Public a^ ^= ■ . 

.«at.e„t. -^XyryonV^^^Vl/r^^-"^^^^^^^^ ^^^ 

Sincerely, 



Richard L. Huff 
Co-Director 
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citizens for responsibility _ 
and ethics in Washington Ca ^ 



July 1 1, 2005 



Co-Director 

Office oflnformation and Privacy ^,^,-,«^ 

Suite 570, FLAG Bmldin^ ANd'Sc^^^ 

United States Departmen^t of Justice 

Washington, D.C. 2Q53d JUL 2 2 2005 

Re: Freedom oflnformation Act Appeal R ECEI VED 




Dear Sir/Madam: 



■■ Knvaka 






. ii.ji|W'. "w- oi^ c'-avi/jf^ j^jr HrJ }S ^y9P^^H * ?VP4^ XV Wf,eqy, appeals 



• 1 






accordancQ 



waiver .dii ffeSd'WiSi'.^^^^^.^Vf^l^'lf P"?' W^m'^ a , 
^tfvii;* ;• • ^ ?P-' '^^ *? requirpm^nts foj; afee wmver. Tliere ias been wide Dublic 




on a review of 
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^ A ™ ^ '"'*'^ determination is wrong as a matter of law. As at least one court has 
found, DOJ s approach here would "invert the burden of proof and foist upon [the requester] a 
burden tlmtis not provided under the FOIA." Project on ]Vfilif.rv Procurement v n.p Hnf th. 
fe, 710 F.SUPP 362 367 (D.D.C. 1989). The law. however, is clear - it is the gov^nunent, 
not the requester, that bears the burden of demonstrating the propriety of its withholdings Id To 
r^mre the requester to instead bear that burden, before the agency has even completed its review 
of the responsive documents, much less withheld material under a claim of exemption, would be 
conh-ajy to the statutory scheme and common sense. At this point, with no knowledge about 
what the umverse of responsive documents is, CREW is simply not in a position, legally or 
factually to re^te DOJ's speculative claim that all of the documents CREW requeste would be 
exempt from disclosure, save those already in the public domain. 

r^pm,/™' ^«^^lf ion is reinforced by DOJ's concession that its initial determination on 
CREW s request for a fee waiver is based on a review of only a "portion" of responsive 
documents. Letter of July 7, 2005, to CREW from James K. Kovakas. That DOJ contemplates 
asserting exemptions over all of the non-public material based on a "nonexistent" record of 
review and d«.ision. Project on Military Prnnirempnt. 71 1 F.Supp. at 367, underlmes the 
premature and faulty conclusion DOJ has reached to date on CREW's fee waiver request 

F^o^jts initial fee determination. DOJ appears to concede that CREW has met the other 
catena for a fee waiver. As a non-profit corporation, organized under section 501(c)(3) of the 

hitemal Revenue code. CREW is committed to the protection of the citizen's right t« be awa^ of 
Jie activities of government officials and to ensuring the integrity of those officLs. CREW is 
^nvl^^. ? ^"JPOwenng citizens to have an influential voice in government decisions and in the 
govermnental decision-making process. CREW uses a combination of research, litigation and 

tc^V" r "". " r""" ^' "^^"^ '' ^^^°"^^^-- g^--d through his C^t "not 
m CREW s financial interest. CREW will analyze the infonnation responsive to this request 

7S\ TT ~ T!^- '^^tizensforethics.org - illustrates. CREWhas an established history of 
using the Freedom of Information Act for these purposes. 

Under ^ese circumstances, CREW satisfies fiiUy the criteria for a fee waiver and 
accordmgly, DOJ s mitial determination to deny CREW a fee waiver must be reversed. ' 



Sincenely, 




ANNE L. WEISMANN 
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U.S. Departmen.,df Justice 

Office of Information and Privacy 



Telephone: (202) 514-3642 



Washington, D.C. 20530 

JUL 2 8 2005 



Ms. Anne L. Weismann 

Citizens for ResponsibiUty and Ethics in Washington 

1 1 DuPont Circle NW., 2nd Floor 

Washington, DC 20036 

Re: YourletterofJulyll, 2005 
Dear Ms. Weismann: 

This is to advise you that your administrative appeal from the action of th^ r,v.i n- • • 
your request for infonnation frnm tT,^ fiUc ^f *u t^ * ™® ^^^' Division on 

July 22, 2005. ""'™'*'°" *°"^ ^' ^'^'' ^^^^ Department of Justice was received by this Office on 

appeaKt^lSr.^: 7^C^t '" ^e resp„„Mbm.y of adjudicatog such 
each appellant equal and impS te^tTf '^h T """ '" ^'"^- '» » »««»?' <» afford 

«^nun,be.h.any«,.^co.:S^:::S',^^--^'^'^«5-««. Pie.en,e„«o„ 
ae...:;rdtf;:r^S^;:^«-^--eca. ^c„ec...of.h. 



Sincerely, 




Priscilla Jones 

Chief, Administrative Staff 
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U.S. Departox .of Justice 

Office of Information and Privacy 



Telephone: (202) 514-3642 



Washington, B.C. 20530 



ADVANCE COPY BY FAX 

Anne L. Weismann, Esq. 
Citizens for Responsibility 
and Ethics in Washington 
Second Floor 
1 1 Dupont Circle, NW. 
Washington, DC 20036 

Dear Ms. Weismann: 



JAN 2 3 2006 



Re: Appeal No. 05-2367 

Request No. 0145-FOIA-8394 
MAPrJGM 



enumer^ed co^padcs and institutions. (cWJ^^^ tt W^^afT- 
likely to conWbute ^Xn^y to Xtts^« rf* "" *!""" ""^ ^"^ " « 

Stadarf into effect S2fcjrri6n(^W5r'"'^^^^ 

In suRwrt of your appeal you state that there has been wide oubUc attention .„ .k. 

itoher s«e flta. CMW is a nonptoflt'ooSl^S^I^^ sSo rc^T^i-Vr" 
"en-poweHns oiti^^ZvTa^lS:^,:; ^^l^lZS^el^:^"?^ »- •", 

rsis^i^i^rat'r.srs'^F''^^^^^ 



•ffcM 
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Wi& regard to the Civil Division's response to CREW of July 7, 2005, advising you of its 
fee waiver detennmation. you appear to have misconstrued that response inasmuch as you 
concl^ed that tto Civil Division had "speculativeny] claim[ed]" that aU recoXespoSL to 
CREW s request w^e exempt from disclosure (with the exception of those already in the pubHc 
domam) thus resu^tog in a "premature and faulty" fee waiver detemiination. (cS^^ app^^ 
dated My 1 1, 2005 Klf 1-2, at 2.) This Office regards that letter as a partial fee waiver 
de^enmnalion hmited to the records found as a result of the Civil Division's preliminary search 
(of approxmiately three hours). (§ee Civil Division response dated June 7, 2005, f 1^2 ) 

Your conclusion that the Civil Division's fee waiver detennination encompasses all 
r^onsive records xs at odds with the Civil Division's explanation to you that '^rwTptceed 
with the processing we detemiine that records can be released" it wo Jd evaluate IsTrSs 

nol^ZTA^Z"'- ^^^''^'-^ L^^^wise, your reading ofthe Civil Divisi^s craves 
no effect to Cml Division's statement that it "reviewed a portion of the documents m JonTiST 

yourr^uest" (H.111at2.) WMle the Civil Division's iLr uhimllyS^^ 
fees IS therefore not appropriate." a reading of that sentence, in conjunction w^thtenTr 
paragraph m which it s located, makes it clear that all references to "these rl^onk^^^t 
paragraph are made mth regard to only a portion of the records responsive to yoS rSue^ It is 
"these records," therefore, that are the subject of this response. ^ 

While I undo^tand that there is some likelihood that records similar to those alreadv 
located vnn be found among the records that have yet to be reviewed Stt r^ew k 

records, this Office camiot (nor can the Civil Division) predict what that result mi^t be. 

It also appears that you have misconstrued the meaning of at least a norrion th^ 
statutory fee waiver standard. The language of the fee wai v^'standa^^^;:!" h^^ 
disclosure" of the i^uested infonnation would likely contribute to the p^Tc's uldS^din. of 
government operations. If the Civil Division were to shnply award a fee wdver to pT^^^ / 

^o^sion i^^^^^^^ ""^^^^.f '°"^P°^ ^^* '^' directive of the fee waiver 

P.D.C M. 16, 2000) (stati^^^;^;^^i;jS&couri ^^^^^^^^^^ 'Zo^,, 

the disclosable portions of requested infonnation are meaningfully infomaS^t reiation^^^I 
subject matter requested" (citing agencys fee waiver regulation)) '^'''^^''^^ "" '''^^'°° *° «^« 

You seemingly would have had the Civil Division anH nn^i, ti,,-. n«- ^ „ / 
would pUoc U.C agency m ftc untenable p„,M„n of potentially beta»t^'p fe« S . 



sV-. 
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^ttdeS ^tiul ''''f: ^'' "^'^°"^ '' ^°^^ *^^ ^''^ "^^^^ this issue have 
Zt^t ?' '^'''"' detemiination has been made and (if a full fee waiver is not 

granted the requester has agreed to pay all the assessable fees, the request is not yet ripe for 
processing because that has been no compliance with the fee requirements of the fS 

1 ™'"^?^'i*°*^°'^'^'=°^^^t^at^eadyhavebeenlocatedandreviewed this Office has 
concluded that the fee waiver detennination made by the Civil Division wasT^^ct Wcl^ 
^s decision on your appeal, the six factors referenced above were analyzed as ^y apply to 
CREWS request. It is apparent that many of these records concern the derations or Sties of 
the federal government (fee waiver factor one) and that CREW's interest in the r^rSn^t 
appear to be primarily commercial (fee waiver factors five and six) F^L^r you W^^^^ 
some support for CREW's intention to analyze the records that it r cd^S'd Z S Ssts 
S to' t^t r"" ""^ f'^'^l^^^-^ v-i°- -^thods (factor three). Yo "^esf^o^r 

?irss:^3er:fefwSr^^^^^ 

The releasable records that have been identified thus far consist of records that are n«rt nf 
the pubhc court record in the toharm liriaati«« a *k • • "^'"^ "^ recoros mat are part of 

aiiortuy dvaiiaoie lo tne public (fee waiver factors two anH fnnr^ q«^ .* ^ t j* • t ,Tr * 
EgsliitJysfe, No,03-5093. 2004 WL 98m "^1^ ^01^*^^^'%'^ 



agency (having aheady granted a fee waiver^ v^nuUuT C^f ^^ ^'^^^P* ^^ disclosure, the 
This is Lther so hJJ^D^JtmL7o7'^^^^^ '''°'^'' '' ^"^^ P^J^^'^t. 

guidehnes issued by the oS^Tj^aee^^^^^^^^ 'T' U ^" ^''^'^'^'' ^«^ *« '^ 

$25.00. tiie requester must co2 tt^^^tt^^^^^^^^^^ """tl' '^^ ^^-^ 

process that request; in other words -Ucon^LCo o^n "rss''^^^^ 
procedure was created in part to give the minewsr ,nm. ™„. IT ■ P™^^- "™« "us 
recdvingnotiiicationiJ the aTOdX?lSrS°i,!i'Tl'^ ™*°"' ^ 
impact on an ageno/s ability to coUect fel S^^i l™ . ""^ "" ^t^'-iinay 

declined merely on the bL of the nat^e oleS^Suir ""'" '° "^'^' ""= 
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.1 • J?l emphasize in both your initial request and appeal, presumably to enhance CREWs 

tZX f c?m :. '? : '"' rr "' ^^^ ^^^ ^^ ' "°"P^°^* ^^^^^^^^^^^ organized unde^ 
section 501(c) 3) offlie Internal Revenue Service Code. While this statement is not disputed it 
IS irrelevant with regard to CREWs entitlement to a fee waiver. It is well settled that Ss no 
automatic waiver of fees for nonprofit institutions. Further, you describe CREWs coi^toem 
to the "protection of the citizen rights to be aware of the activities of government offickkSo 
ensjmjjg the mtegnty of those officials." and that "CREW is dedicated to e^oweSfeT^ •• 

(CREW request (kted June 28. 2005. 1 3 at 30 Again, such characterizationTaS 
h^Z^Tn^"^"" "? ''" qualifications under the statutory standard, and so they a^T 
helpfol to tins OfiSce m its evaluation of CREWs entitlement to a fee waiver Accwdindv with 
regard to the records thus far located and reviewed by tiie Civil DivisioT^ a^dS 

WMle you have been provided witii your full measure of statutory entitlement wifli regard 
to search time, your entitlement to one hundred pages of releasable records w^S^rlT 
yet been exhausted. CHventiie wording of your request, however, it would a^oe^tiiTtr^wt 
not mterested in repdving the publicly available mfonn'ation that hL bel'SS tol^f Ss 

be^Jf t""' "fr "^^ ''^' ""^^ ^^*^y- Y«^ '^-^^^ understand! h^^tLf 
because you have not been granted a fee waiver at fliis time and because you h^JZ^d^U 

12XZ cSi^"""".^ ^° T ^" ^^ '''"^'^ °^^ ^- wdv^sr^S"^^ 

required by tiie Cml Division beyond your statutory entitlements. See 5 U S C 6 552raV3V .e. 
Mso^e^ Yennes v. IRS. No. 89-5136, slip op. at 2-3 fStii Cir Ort n losow' f- • ^^i' — 
agency is under no obUgation to produce m'atLl J^^:^^..^; ^ S;^for*i 

ZeT2ZT;:S^' £fiad:^Jm No. 01-191 1. 2003 U.S. dS. LEXIS Um!:^n ^% 
June 20, 2003) (recogmzmg tiiat where fee waiver is denied no actinn hv »««,^„ ; ■ \ ' 



No. 01-5119,2001 WL 1029156. at '1 (D C cS AnglsTooT; 'T^T^'T^ '™' ^' ' 
had asked te you specify an amount ff^^y^^^e;^L'^l'^r°''^'^'^ 

processmg by flie Qvil Division records are identified tiiat are releasable and n»s>K^7... ^ 

ie«mis related to any offer of settlement „vt7lS.3^1^ ThT ^°"- "* *°" "^ 
volume of potentiaUy responsive reeords ^poLT^lTtret ^IT ""."""^'^ 

amount^'^^t^rcrSSs^OuTffiTofS 

might also consider contacting that office IZin "^1,° „ °'*^ .™<'»«' "■ » '»««. you 

that it provide you with an esLte oS?3er^r " 'u^.^:^ T^^^ 
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If you choose tiie fonner, it would allow the Civil Division to move forward with your reauest 
upon receipt of your commitment letter. By choosing the latter and after rccdZgZfT 
noS'VT T^ ^^ ^r consideration to agreeing to pay the iull amount estimated or a 
portion of It As prevaously mentioned, upon further processing of your request, if it is 
deteinmied that records reviewed do qualify for a fee waiver, any money owed by CREW would 
be reduced commensurate with the amount ofthe fee waiver granted. oy^J^wwomd 

Even though this Office is aware that you already have proceeded to litigation aeencv 
regulations require Aat you be informed of your right to judicial review of this Stion i^ "^ 

accordance with 5 U.S.C. § 552(a)(4)(B). 




Daniel J. Metcalfe 
Director 



